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Overview  

• Institutional dynamics between provincial legislatures and the 
Supreme Court of Canada  

• Case studies: Ford and Devine cases 

• Theoretical framework: Historic and discursive institutionalism  

 

• Section One: Charter Dialogue v. Coordinate Interpretation   

• Section Two of the presentation is organized chronologically, 
with an examination of  

• Quebec’s position up-to 1988 re: language rights and legislative 
power 

• The Ford and Devine Cases  

• Quebec’s response to the Supreme Court decision in Ford  

 

 

 



Charter Dialogue v. Coordinate 
Interpretation  

American Dialogue Canadian  
Charter Dialogue  

Coordinate Interpretation  

Summary   
An unusual occurrence , 
where there is a majority 
sitting in Congress, the 
Senate and a majority of 
judges sitting on the bench.   

 
 
Charter facilitates a dialogue 
between legislature and 
judiciary through section 1 
and 33.    
 
 

A model which requires both 
elected and appointed 
officials to interpret the 
Charter, but to go so within 
the limits of their role and 
responsibilities.  
 

Authors  Dahl  (1957); Friedman 
(1993) 

Hogg et al. (1997; 2007),  
Kelly and Murphy (2005), 
MacKay (2001) 

Baker (2010)  

Normative/Descriptive  Descriptive  Normative  Both  

Institutions Judiciary, Executive and 
Legislature (federal) 

Judiciary and Legislature 
(federal) 

Judiciary, Executive and 
Legislature (federal) 

Function  To account for rare 
institutional constellations 
and major policy changes 

Provides democratic 
legitimacy for the process of 
judicial review, weak model  

Watertight compartments, 
particular function of each 
branch  

Strength of Judicial Review  Strong  Weak  Weak  + no clear hierarchy  



Preceding Ford and Devine:  
Selection of Archival Findings 

Year Premiere  Position  

1950s Constitutional 
Conference   

Duplessis  
(Union 
Nationale) 

Division of powers and watertight compartments : Duplessis states Federal-Provincial constitutional conference that the respective 
powers of the federal system had to be respected: 

Confederation of 
Tomorrow, hosted in 
Toronto in 1967  

 Johnson  
(Union 
Nationale) 

Only Quebec  should be responsible for the cultural management of its population.  To this end, he demanded that from hence forth, all 
federal initiatives with respect to the jurisdiction of culture should be authorized prior to being implemented in Quebec (Quebec 1978, 
29).   

In February 1968,  Johnson   Reiterated the position of Quebec, underscoring that it was necessary for the province to assume leadership in the promotion of French 
language and culture in Canada. 
 

In the 1971 Bourrassa 
(Liberal) 

Advanced a devolution and decentralization of powers from the federal government, whereby more power was allocated to Quebec 
regarding cultural and linguistic matters (Quebec 1978, 32).  By  the end of the year, Bourassa had reworded his desire for changes to 
federal power, advancing a theory of a “rearrangement” of constitutional powers with respect to culture.  
 

interprovincial 
constitutional 
negotiations of 1975-
1976 

Bourrassa 
(Liberal) 

Quebec proposes that each province retains the power to exclusively legislate matters pertaining to heritage and culture.  

1976-1980  Levesque   
(Parti 
Quebecois) 

If all provinces were to demand a charter, Québec would oppose the inclusion of rights other than those that have been seriously tested 
in the courts, so as to avoid the disadvantages of an  entrenched charter as much as possible. 
 
Québec is opposed to the inclusion in the Constitution of language rights that would limit its freedom to maneuver in a sector so vital to 
its future as a society. Québec cannot accept that its 
autonomy in this area be replaced by a limited authority subject to interpretation 
by the courts. 

1985 May to December 
1985 

Levesque and 
Johnson  
(Partie 
Quebecois) 

The Canadian Constitution must recognize Québec’s exclusive right to decide its official language and to legislate on any language issue 
within its jurisdiction.  
 
Recognize, in terms of international relations, Québec’s unique situation whenever its jurisdiction and identity are at issue, particularly 
as part of French-Speaking Communities. 
 



Ford and Devine  
• The cases of Ford and Devine are 

bound by their origins in the adoption 
of the Charter of the French 
Language (Bill 101).  

 

• By 1988, Quebec’s position 
strengthens to a full assertion of the 
principle of Parliamentary Supremacy, 
clearly and repeatedly articulated in 
the Factum submitted by the 
Attorney General of Quebec in the 
Ford case. 

 

• cases also resulted in varied 
legislative sequels to judicial 
nullification 

 

• “Dans un système de démocratie parlementaire 
comme le nôtre, c’est devant l’électorat et non devant 
les tribunaux que le Parlement doit répondre de ses 
actes.  Il en va de même quand les Législatures ou le 
Parlement adoptent des lois qui dérogent aux articles 2 
et 7 à 15 de la Charte: c’est devant l’électorat que les 
élus doivent répondre de la sagesse d’une décision de 
dérogation , qui cessera de toute façon d’avoir effet 
automatiquement au plus tard cinq ans après son 
entrée en vigueur.” (Ford v. Quebec 1988, p.12) 

 

 

• “Il va sans dire que d’autres solution auraient pu être 
retenues et que le législateur pourra dans l’avenir 
privilégier d’autres avenues pour tenir compte de 
l’évolution de la situation linguistique au Québec.  
Cependant, la Charte canadienne des droits et libertés 
et la Charte québécoise des droits de la personne n’ont 
pas investi les tribunaux d’une nouvelle mission en 
vertu de laquelle ils seraient apples à substiteur leur 
opinion à celle du législateur.  Il se peut bien que 
d’autres aménagements soient possibles,  et meme 
plus desirables, comme l’ont laissé entendre la Cour 
supérieure et la Cour d’appel dans la présente affairel 
cela ne signifie pas pour autant que l’option retenue 
est irreconciliable avec les exigences de l’article 1.” 
(Ford v. Quebec 1998, p. 60) 
 



After Ford and Devine  

• The reaction of 
Bourassa  

• Meech Lake Accord  

• Respect for the 
Quebec Charter  

• Bill 178 (1989) 
• Notwithstanding clause 

of Quebec and 
Canadian Charters  

• 5 year sheild  

• Bill 68 (1993)  



Coordinate Interpretation and 
Beyond? 

 

• Provincial legislative control over matters pertaining to language and 
culture.  

• Additionally, Quebec has consistently asserted that the powers of 
provincial legislatures  

• Advanced the principle of parliamentary supremacy and concept of 
“water tight” compartments 

• Beyond Coordinate Interpretation? 

• The influence of interest groups 

• Human Rights Committee of the United Nations on the National 
Assembly  

• Bill 178 under scrutiny from the International Covenant on Civil and 
Political Rights 

• Influence of American jurisprudence in the cases of Ford and Devine  


